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§§ 1209.39—1209.49

limit the sanctions that may be im-
posed by the presiding officer on a
party who induces a failure to comply
with subpoenas issued under this sec-
tion.

§§1209.39—1209.49 [Reserved]

§1209.50 Conduct of hearings.

(a) General rules—(1) Conduct. Hear-
ings shall be conducted in accordance
with chapter 5 of Title 5 and other ap-
plicable law and so as to provide a fair
and expeditious presentation of the rel-
evant disputed issues. Except as lim-
ited by this subpart, each party has the
right to present its case or defense by
oral and documentary evidence and to
conduct such cross examination as may
be required for full disclosure of the
facts.

(2) Order of hearing. FHFA counsel of
record shall present its case-in-chief
first, unless otherwise ordered by the
presiding officer or unless otherwise
expressly specified by law or regula-
tion. FHFA counsel of record shall be
the first party to present an opening
statement and a closing statement and
may make a rebuttal statement after
the respondent’s closing statement. If
there are multiple respondents, re-
spondents may agree among them-
selves as to the order of presentation of
their cases, but if they do not agree,
the presiding officer shall fix the order.

(3) Examination of witnesses. Only one
representative for each party may con-
duct an examination of a witness, ex-
cept that in the case of extensive direct
examination, the presiding officer may
permit more than one representative
for the party presenting the witness to
conduct the examination. A party may
have one representative conduct the di-
rect examination and another rep-
resentative conduct re-direct examina-
tion of a witness, or may have one rep-
resentative conduct the cross examina-
tion of a witness and another rep-
resentative conduct the re-cross exam-
ination of a witness.

(4) Stipulations. Unless the presiding
officer directs otherwise, all documents
that the parties have stipulated as ad-
missible shall be admitted into evi-
dence upon commencement of the hear-
ing.
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(b) Transcript. The hearing shall be
recorded and transcribed. The tran-
script shall be made available to any
party upon payment of the cost there-
of. The presiding officer shall have au-
thority to order the record corrected,
either upon motion to correct, upon
stipulation of the parties, or following
notice to the parties upon the presiding
officer’s own motion.

§1209.51 Evidence.

(a) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence
that is not unduly repetitive is admis-
sible to the fullest extent authorized
by the Administrative Procedure Act (5
U.S.C. 552 et seq.) and other applicable
law.

(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
pursuant to subpart C of this part.

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be
inadmissible in a proceeding conducted
pursuant to subpart C of this part if
such evidence is relevant, material,
probative and reliable, and not unduly
repetitive.

(b) Official motice. (1) Official notice
may be taken of any material fact that
may be judicially noticed by a United
States district court and of any mate-
rially relevant information in the offi-
cial public records of any Federal or
State government agency.

(2) All matters officially noticed by
the presiding officer or the Director
shall appear on the record.

(3) If official notice is requested of
any material fact, the parties, upon
timely request, shall be afforded an op-
portunity to object.

(c) Documents. (1) A duplicate copy of
a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.

(2) Subject to the requirements of
paragraph (a)(1) of this section, any
document, including a report of exam-
ination, oversight activity, inspection,
or visitation prepared by FHFA or by
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another Federal or State financial in-
stitution’s regulatory agency, is admis-
sible either with or without a spon-
soring witness.

(3) Witnesses may use existing or
newly created charts, exhibits, cal-
endars, calculations, outlines, or other
graphic material to summarize, illus-
trate, or simplify the presentation of
testimony. Such materials may, sub-
ject to the presiding officer’s discre-
tion, be used with or without being ad-
mitted into evidence.

(d) Objections. (1) Objections to the
admissibility of evidence must be time-
ly made and rulings on all objections
must appear in the record.

(2) When an objection to a question
or line of questioning is sustained, the
examining representative of record
may make a specific proffer on the
record of what he or she expected to
prove by the expected testimony of the
witness. The proffer may be by rep-
resentation of the representative or by
direct interrogation of the witness.

(3) The presiding officer shall retain
rejected exhibits, adequately marked
for identification, for the record and
transmit such exhibits to the Director.

(4) Failure to object to admission of
evidence or to any ruling constitutes a
waiver of the objection.

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of fact
or the authentication of any document
to be admitted into evidence. Such
stipulations must be received in evi-
dence at a hearing, are binding on the
parties with respect to the matters
stipulated, and shall be made part of
the record.

(f) Depositions of unavailable witnesses.
(1) If a witness is unavailable to testify
at a hearing and that witness has testi-
fied in a deposition in accordance with
§1209.32, a party may offer as evidence
all or any part of the transcript of the
deposition, including deposition exhib-
its, if any.

(2) Such deposition transcript is ad-
missible to the same extent that testi-
mony would have been admissible had
that person testified at the hearing,
provided that if a witness refused to
answer proper questions during the
deposition the presiding officer may,
on that basis, limit the admissibility of

§1209.52

the deposition in any manner that jus-
tice requires.

(3) Only those portions of a deposi-
tion or related exhibits received in evi-
dence at the hearing in accordance
with this section shall constitute a
part of the record.

§1209.52 Post-hearing filings.

(a) Proposed findings and conclusions
and supporting briefs. (1) Using the same
method of service for each party, the
presiding officer shall serve notice
upon each party that the certified
transcript, together with all hearing
exhibits and exhibits introduced but
not admitted into evidence at the hear-
ing, has been filed with the presiding
officer. Any party may file with the
presiding officer proposed findings of
fact, proposed conclusions of law, and a
proposed order within 30 days after the
parties have received notice that the
transcript has been filed with the pre-
siding officer, unless otherwise ordered
by the presiding officer.

(2) Proposed findings and conclusions
must be supported by citation to any
relevant authorities and by page and
line references to any relevant portions
of the record. A post-hearing brief may
be filed in support of proposed findings
and conclusions, either as part of the
same document or in a separate docu-
ment.

(3) A party is deemed to have waived
any issue not raised in proposed find-
ings or conclusions timely filed by that
party.

(b) Reply briefs. Reply briefs may be
filed within 15 days after the date on
which the parties’ proposed findings
and conclusions and proposed order are
due. Reply briefs shall be limited
strictly to responding to new matters,
issues, or arguments raised by another
party in papers filed in the proceeding.
A party who has not filed proposed
findings of fact and conclusions of law
or a post-hearing brief may not file a
reply brief.

(c) Simultaneous filing required. The
presiding officer shall not order the fil-
ing by any party of any brief or reply
brief supporting proposed findings and
conclusions in advance of the other
party’s filing of its brief.

123



		Superintendent of Documents
	2012-04-09T14:09:03-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




